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MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
NAGPUR BENCH NAGPUR 

ORIGINAL  APPLICATION NO. 142/2012 
 

 

Shri Padmakar S/o Vyankatesh Kulkarni, 
Aged about 57 years, R/o MSEB Colony, 
Chandel Building, Bhandara 
(Permanent Address : Dudhsagar Co-op HSG 
Society, At post : Kedgaon, Dist. Ahmadnagar. 
                                                      Applicant. 
 
     Versus 
1)   The State of Maharashtra, 
       through its Secretary, 
       Finance Department, Mantralaya,  
       Mumbai-32. 
 
2)   The Director of Accounts & Treasuries, 
      Govt. Kutir nos. 15 & 16, Plot no.176, 
      Free Press Journal Marg, Mumbai-21. 
 
3)   The District Collector, 
      Bhandara. 
      
                                               Respondents 
 
 

Shri Bharat Kulkarni, B.S. Naik, Advocates for the applicant. 

Shri A.M. Ghogre, ld. P.O. for the respondents. 
 

Coram :-    Shri Rajiv Agarwal (Vice-Chairman) (A) &  
  Shri J.D Kulkarni  (Vice-Chairman) (J) 
________________________________________________________  

 

JUDGEMENT 

        PER : Vice-Chairman (J). 

(Delivered on this  day of  11th August,2017) 
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     Heard Shri Bharat Kulkarni, learned counsel for the 

applicant and Shri A.M. Ghogre, ld. P.O. for the respondents. 

2.   The applicant P.V. Kulkarni has challenged the order 

issued by respondent no.1, i.e., Secretary, Finance Department, 

Mumbai on 2/3/2012 whereby following punishment was imposed on 

the applicant.  

^^vkns'k 

   Jh-i-O;a- dqyd.khZ] rRdkyhu midks”kkxkj vf/kdkjh] oMxkao&ekoG] 

ftYgk iw.ks ;kapsdMwu] egkjk”Vª ukxjh lsok ¼f’kLr o vihy½ fu;e] 1979 P;k 

fu;e 5 ¼1½¼rhu½ e/khy rjrwnhuwlkj ;k izdj.kh ‘kklukps >kysys uqdlku #i;s 

40]000@& lO;kt olwy dj.;kr ;kos- rlsp] Jh-dqyd.khZ ;kauk egkjk”Vª ukxjh 

lsok ¼f’kLr o vihy½ fu;e] 1979 P;k fu;e 5 ¼1½¼lkr½ e/khy rjrwnhuwlkj 

lDrhus lsokfuoR̀r dj.;kr ;sr vkgs-  gs vkns’k rkRdkG vaeykr ;srhy-** 

3.  The applicant was working as an Accounts Officer in the 

office of respondent no.3 from 17/8/2009 onwards.  He belongs to 

Finance Department and the respondent no.1 is the Appointing and 

Transferring Authority as the applicant is of Class-II state service 

MF&AS cadre. 

4.  The Departmental Enquiry (D.E.) was initiated against the 

applicant vide memorandum for the period in between 18/7/1984 to 

2/9/1988.   The memorandum was served on the applicant on 

19/1/2002, i.e., after 14 years from the alleged misconduct.   It is 

admitted fact that during pendency of the inquiry a criminal case was 
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also filed against the applicant.  The applicant was tried for criminal 

charges before the Chief Judicial Magistrate, Pune in regular Criminal 

Case no.39/1992 (Original regular criminal case no.18/1989) from 

JMFC, Vadgaon, Maval, Dist. Pune.  The applicant came to be 

acquitted from the criminal charges vide order dated 26/11/1998 by 

Additional Chief Judicial Magistrate, Pune.  He was acquitted of the 

offences under sections 409 & 467 of the IPC.  However on the similar 

charges the D.E. was conducted in which the punishment of 

compulsory retirement was inflicted upon the applicant and he was 

also directed to pay Rs.40,000/- to the State. 

5.  It seems that the applicant has also filed appeal against 

the order of punishment in the D.E. and Appellate Authority rejected 

the appeal during pendency of this O.A. vide order 28/8/2015.  The 

applicant therefore amended the O.A. and has also challenged the 

order passed by Appellate Authority, i.e., Govt. of Maharashtra. The 

said order was written by Smt. Pankaja Munde, the Minister for Rural 

Development and Conservation Department.  The appeal was 

dismissed and the order passed by respondent no.1 on 2/3/2012 was 

maintained.  

6.    The applicant has now claimed that the order dated 

2/3/2012 issued by respondent no.1 and the same order confirmed by 
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Government on 28/8/2015 in the appeal be quashed and set aside 

and the respondent no.1 be directed to reinstate the applicant and 

proceeding in the D.E. be quashed and set aside since due procedure 

was not followed in the D.E. 

7.  The ld. Counsel for the applicant submits that the D.E. was 

initiated against the applicant after 14 years from date of cause of 

action without any show cause notice and this has violated rights of 

natural justice.   The charge sheet was issued on 19/1/2002 for the 

alleged misconduct which were allegedly committed in between 

18/7/1984 to 2/9/1988.  The Inquiry Officer was appointed in the 

year,2007.  The report of inquiry was submitted on 22/1/2008 and the 

impugned order has been passed by respondent no.1 on 2/3/2012, 

i.e., almost after 24 years.  The respondent no.2, the Director of 

Accounts & Treasuries, Mumbai did not apply mind.  The Governor 

while appreciating the facts did not apply mind and the appeal was 

mechanically dismissed.  The Appellate Authority, i.e., Governor had 

taken four years for deciding the appeal which has caused great 

harassment and mental agony to the applicant.  It is stated that the 

entire proceedings were conducted against the principles laid down by 

the Hon’ble Apex Court in case of P.V. Mahadevan Vs.  M.D. 

Tamilnadu Housing Board decided on 8/8/2005.  
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8)   The learned counsel for the applicant also submits that the 

applicant was tried for same charges before CJM, Pune and CJM, 

Pune has acquitted the applicant on merits and therefore on all these 

counts the order passed by respondent no.1 as well as the Governor 

as Appellate Authority are required to be quashed and set aside.   The 

respondent nos.1&2 have filed their reply-affidavit and tried to justify 

the action taken against the applicant.  It is stated that in the D.E. it 

has been established that there was manipulation of the record of Sub 

Treasury Officer and also there was difference in the order annexed to 

the bills and actual bills.  The punishment has been imposed after 

taking concurrence of the Maharashtra Public Service Commission.  It 

is stated that even though the criminal court acquitted the applicant, 

the Government took concise decision to initiate D.E. and due 

procedure has been followed in the D.E.   

9)   The learned counsel for the applicant invited our attention 

to the Judgment reported in 2005 (6) SCC 636, i.e., P.V. Mahadevan 

Vs.  M.D. Tamilnadu Housing Board.  In the said case, there was 

delay of 10 years in initiating D.E. for which the department was 

responsible and it was held that for the mistake committed by the 

department in the procedure for initiating departmental proceedings, 

the appellant should not be made to suffer.   In this case it is material 

to note that the applicant was aged about 57 years at the time of filing 
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this O.A. and was due to retire within a year or so.  The memorandum 

of charge sheet was served upon the applicant in D.E. on 19/1/2002 

and the final order came from respondent no.1 on 2/3/2012. 

Thereafter the Appellate Authority took more than 3½ years to decide 

appeal since the appellate order has been delivered on 28/8/2005. It is 

also material to note that the charges on which the applicant was 

required to face D.E., pertains to the period of 18/7/1984 to 2/9/1988.  

It is not explained as to why the department took inordinate time to 

initiate D.E. on 19/1/2002 for the charges in between 1984-88.  Not 

only that even after the memorandum was issued on 19/1/2002 the 

inquiry was completed and final order came in the enquiry on 

2/3/2012,i.e., almost after 10 years even after initiating D.E.  The 

respondents have not made allegations that the applicant was 

responsible for such delay nor it has denied or explained the cause for 

delay. 

10.  The another aspect of the case to be considered is that on 

the similar charges a criminal case was also filed against the applicant 

bearing regular criminal case no. 39/1992 and admittedly the applicant 

has been acquitted in the said case on 26/11/1998.  In view of this, it 

is necessary to see as to whether the charges in the D.E. as well as 

those faced by the applicant in the criminal trial are similar or not ?  
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11.  The charges framed in the D.E. against the applicant are 

at P.B. page nos. 23 to 27 (both inclusive) which are as under :- 

^^tksMi= &1 

¼Jh-i-O;a dqGd.khZ] ekth midks”kkxkj vf/kdkjh] oMxko ekoG] ftYgk iw.ks ;kapsoj vlysys nks”kkjksii=½ 

   Jh-i-O;-dqGd.khZ gs fnukad 18@7@1984 rs 2@9@1988 ;k dkyko/khr midks”kkxkj 

vf/kdkjh] oMxko ekoG ;k inkoj dk;Zjr vlrkauk brj dk;kZy;kdMwu midks”kkxkjkr lknj >kysY;k 

ns;dke/;s [kkMk[kksM o QsjQkj d#u ns;dkph jDde o iznku ok<owu n’kZfo.;kr ;sowu #-40]000@& brD;k 

jdespk vigkj dsY;kps fun’kZukl vkys vkgs-  ;k loZ vigkj izdj.kke/;s miyC/k vfHkys[ks o dk;Zi/nrh ikgrk 

lnj vigkj Jh-dqGd.khZ ;kauh dsyk vkgs vls fnlwu ;srs-  R;k vuw”kaxkus ‘kklu O;ogkjkr lpksVh o 

drZO;ijk;.krk u nk[ko.;kckcr R;kapsoj [kkyhy vkjksi Bso.;kr ;sr vkgsr- 

vkjksi dz-1 & dk;Zdkjh vfHk;ark]iouk tyfo?kwr foHkkx]ioukuxj ;kauh Hkfo”; fuokZg fu/khps ns;d #-

6500@&  fnukad 9@5@1986 jksth midks”kkxkj] oMxko ekoG ;sFks nk[ky dsys gksrs R;k izek.ksp ns;d ikfjr 

gksowu frrdh jDde laca/khr dk;kZy;kr ns.;kr vkyh gksrh-  ijarw uarj lacaf/kr ns;dke;s 6500@& ,soth 

16500@& vlk ,d vkdMk Vkdwu cny dj.;kr vkyk-  rlsp ns;dkojhy iznkukP;k vkns’kke/;s six 

thousand  ps sixteen thousand dj.;kr vkys vkgs o #-10]000@& brdh jDde ;krwu vigkfjr 

dj.;kr vkyh vkgs- #-10]000@& us ns;d jDde ok<forkauk ns;dke/;s 4500 #- ekx.khps fBdk.kh 

14]500@& vlk vkdMk dj.;kr vkyk vkgs-  ek= ;k ns;dklkscr #-4500@& o 2000@& brD;kp jdespk 

vxzhe eatwjh vkns’k tksMyk vkgs vls fnlwu ;srs-  rlsp under rupees  i`”BkadukP;k ckcrhr 6501@& 

brdhp jdespk mYys[k vkgs vls fnlwu ;srs-  gh ckc fopkjkr ?ksrk midks”kkxkj vf/kdkjh Jh- dqGd.khZ ;kauh 

dk;kZy; izew[kkl iznku djrkuk 6500@& brdh jDde fnyh o uarj R;ke/;s QsjQkj d#u 16500@& v’kh  

ns;dkph jDde d#u #- 10000@& pk vigkj dsyk vkgs-  v’kk Lo#ikph QsjQkj gs dsoG midks”kkxkj 

vf/kdkjh ;kaukp ‘kD; gksrs o R;kuqlkj R;kauh dsys vkgs-  gs fopkjkr ?ksrk Jh- dqGd.khZ ;kauh egkjk”Vª ukxjh lsok 

¼orZ.kwd½ fu;e 3 pk Hkax dsyk vkgs o drZO;kr dlwj dsyk vkgs-  

vkjksi dz-2 & izkpk;Z izknsf’kd iksyhl izf’k{k.k laLFkk] [kaMkGk] iw.ks ;kauh R;kaps dk;kZy;kus egkxkbZ HkRrk Qjdkps 

ns;d #- 3679-80@& fn- 9@5@1986 jksth midks”kkxkjkr nk[ky dsys gksrs-  R;kaps iznku rls dj.;kr vkys-  

ek= uarj midks”kkxkjkP;k ys[;ke/;s 3679-80 @& ;k jdesP;k ekxs 1 vkdMk fygwu R;kaps iznku         

13679-80@& vls n’kZfo.;kr vkys o R;krqugh #-10]000@& pk vigkj dj.;kr vkyk-  ;k laca/kkr miyC/k 

dkxni=s ikgrk laca/khr dk;kZy;kus 3679-80@& brD;kp jdesps ns;d lknj dsys vkgs vls fnlwu ;srs-  ijarw 

R;kaps iznku uksanforkauk ek= #-10]000@& brds ok<owu dks”kkxkjkps ys[;kr n’kZfo.;kr vkys vkgs- Jh-dqGd.khZ 

;kapsdMwu v’kk Lo#ikr jdesr ok< d#u Qjdkpk vigkj dj.;kr vkyk vkgs-  Jh-dqyd.khZ ;akph d`rh gh 

egkjk”Vª ukxjh lsok ¼orZ.kwd½ fu;e 3 pk Hkax dj.kkjh vlwu R;kauh drZO;kr dlwj dsyk vkgs- 
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vkjksi dz-3 & izkpk;Z izknsf’kd iksyhl izf’k{k.k laLFkk] [kaMkGk ;kauh fnukad 17@11@1986 jksth oMxko ekoG 

;sFks 2312-60@& ps ns;d lknj dsys gksrs-  R;k ns;dkph midks”kkxkjkP;k ns;d uksanoghr [kkMk[kksM gksowu uksan gh 

2312-60@& v’khp vkgs- ek= ;k ns;dkps iznku #-12312-60  vls n’kZfoys vkgs-  ;ke/;s ns[khy #-

10]000@& gh jDde ok<owu vQjkrQj dj.;kr vkyh vkgs-  ;k laca/kkr dkxni=s ikgrk ns;d uksanoghoj 

ns;dkph uksan 2312-60@&  v’kh vkgs o ;ke/;s mijhys[kugh dj.;kr vkys vkgs-  midks”kkxkjkr uksanoysys 

iznku #-12312-60@& gs vlwu iznkukr 1 vkdMk ok<owu #-10]000@& pk vigkj dj.;kr vkyk vkgs vls 

Li”V gksrs-  gk vigkj Jh-dqyd.khZ ;kauh dsyk vkgs vls fnlwu ;srs-  gs fopkjkr ?ksrk Jh-dqyd.khZ ;kauk oS;fDrd 

Qk;n;klkBh ns;dkae/;s [kkMk[kksM d#u ns;dkph jDde ok<owu #-10]000@& pk vigkj dsyk vkgs o R;kaP;k 

;k d̀rhus R;kauh egkjk”Vª ukxjh lsok ¼orZ.kwd½ fu;e 3 pk Hkax dsyk vkgs o drZO;kr dlwj dsyk vkgs vlk 

nks”kkjksi R;kapsoj Bso.;kr ;sr vkgs-  

vkjksi dz-4 & dk;Zdkjh vfHk;ark] iouk tyfo?kwr foHkkx] ioukj ;kauh 30 vkWDVkscj 1987 jksth #-7800@& 

ps Hkfo”; fuokZg fu/khps ns;d midks”kkxkjkr iznkukFkZ lknj dsys-  ;k ns;dkps iznku #-7800@& ps laca/khr 

dk;kZy;kl dj.;kr vkys gksrs-  o uarj 7800@&  vkdM;kiw<s ,d vkdMk ok<owu R;kps 17800@& dj.;kr 

vkys-  ns;dkrhy iznku vkns’kkr  seven thousand  ,soth seventeen thousand vls dj.;kr 

vkys vkgs- o 17]800@&  ps iznku nk[kowu #-10]000@& pk vigkj dj.;kr vkyk vkgs-  ;k lanHkkZr dkxni=s 

igkrk egkys[kkikykdMwu izkIr ns;dkP;k >sjkWDl izrhoj vaMj #ih i`”Bkadu gs 7801@& vlsp vkgs vls fnlwu 

;srs-  R;kewGs ewG ns;d 7800@& vlrkauk R;ke/;s [kkMk[kksM d#u #-10]000@& ok<owu R;kpk vigkj Jh-

dqyd.khZ ;kapsdMwu dj.;kr vkyk vkgs gs Li”V gksrs-  Jh-dqyd.khZ ;kauh ns;dkoj [kkMk[kksM d#u #-

10]000@& pk vigkj d#u egkjk”Vª ukxjh lsok ¼orZ.kwd½ fu;e 3 pk Hkax dsyk vkgs o drZO;kr dlwj dsyk 

vkgs- 

vkjksi dz- 5 &  fnukad 9@5@1986 jksth djUlh e/kwu jDde dk<rkauk [kkMk[kksM dj.;kr vkyh vkgs vls 

fnlwu ;srs-   djUlh jftLVje/;s izFke 100 P;k 320 uksVk dk<Y;k vlrkauk [kkMk[kksM d#u R;k 520 uksVk 

vkgsr vls n’kZfo.;kr vkys vkgs-  R;kuwlkj midks”kkxkjkrhy O;ogkjke/;s [kkMk[kksM dj.;kr vkyh vkgs-  rh 

[kkMk[kksM Ms cqdkr lw/nk dj.;kr vkyh vkgs-  ;k laca/kkr Vsfyxzke ikBforkauk ewG jDde #-38]000@& 

dGfo.;kr vkyh vkgs o rkjse/;s uarj [kkMk[kksM d#u #-52]000@& vls n’kZfo.;kr vkys vkgs-  Eg.ktsp 

fj>oZ cWdsdMs dk<ysyh djUlh gh #-52]000@& dGfo.ks vko’;d gksrs-  rFkkih fj>oZ cWdsdMwu oMxko ekoG 

P;k es]1986 P;k djUlh O;ogkjkckcr th ekfgrh izkIr >kyh vkgs rh ikgrk fj>oZ cWdsdMs fnukad 9@5@1986 

P;k rkjsizek.ks dGfo.;kr vkysyh jDde gh #-38]000@& vlwu rh fnukad 13@5@1986 jksth fj>oZ cWdsus 

foFkMªkWoy e/;s nk[kfoysyh vkgs-  RkFkkih fj>oZ cWdse/;s T;kosGh djUlh Lyhi fnukad 26@5@1986 jksth 

feGkyh R;kosGh djUlh Lyhiojhy jDde #-52]000@&  vlY;kewGs fj>oZ cWdsus vkiY;k rkjse/;s VkdysY;k 

jdespk tek O;ogkj d#u djUlh Lyhiizek.ks #-52]000@& jDde foFkMªkWoy [kkrh uksanfoyh vkgs-  ;ko#u 

Li”V gksrs dh] izR;{k rkj #-38]000@& ph ikBfo.;kr vkyh vkgs- ijarw R;koj fdjdksG [kkMk[kksM d#u rh #-

52]000@& ph vkgs vls jsdkWMZ rkj uksanoghoj dj.;kr vkyh vkgs-  Jh- dqyd.khZ ;kauh rkjse/;s dsysyh nq#Lrh 

gh xqUgsxkjh Lo#ikph vlwu djUlhe/kwu tknk th jDde dk<yh xsyh frpk rkj[ks’kh esG clkok ;kp mnns’kkus 
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R;kauh [kkMk[kksM d#u cukoV jsdkWMZ r;kj dj.;kpk iz;Ru dsyk vkgs-  R;kaph gh d`rh gh R;kaP;k inkP;k drZO;kl 

‘kksHk.kkjh uOgrh-   izR;{k rkjse/;s osxGh jDde oGowu djUlh Lyhi’kh esG ?ks.kkjh nq#Lrh rkjsP;k uksanoghr 

dj.;ke/;s vigkj dj.;kpk R;kapk gsrw Li”V gksrks vkf.k v’kk Lo#ikpk jsdkWMZ r;kj d#u R;kauh egkjk”Vª ukxjh 

lsok ¼orZ.kwd½ fu;e 3 pk Hkax dsyk vkgs o drZO;kr dlwj dsyk vkgs- 

vkjksi dz-6 &  midks”kkxkjkrhy ns;dkaps iznku djrkauk laca/khr dk;kZy;kdMwu egkjk”Vª dks”kkxkj fu;e 46 

e/khy izkf/kdkji=s ?ks.ks vko’;d vkgs o R;kuqlkj rs ?ksowup dk;kZy;kP;k izfrfu/khl ekx.khps iznku dj.;kr 

;srs-  ;k ikoR;kaP;k tru dkyko/kh gk fu;ekuwlkj 10 o”ksZ brdk Bso.;kr vkyk vkgs-  rFkkih Jh-dqyd.khZ ;kauh 

1985&86 o 86&87 P;k ikspikoR;k ;k ojh”B dk;kZy;kph ijokuxh u ?ksrk u”V dsY;k vkgsr vls fnlwu ;srs-  

;k laca/kkr fnukad 22@8@1988 P;k i=kizek.ks Jh- dqyd.khZ ;kauh egkjk”Vª dks”kkxkj fu;e dz-46 ckcr lknj 

dsys vkgs dh- dk;kZYk;krhy f’kikbZ Jh- njsdj ;kauh fopkj.kk dsyh vlrk R;kauh rs u”V dsys vlY;kps lkafxrys 

vkf.k ;klkBh midks”kkxkj vf/kdkjh Jh- dqyd.khZ ;kauh eqacbZ foRrh; fu;ekoyhrhy visafMDl 17 e/khy v-dz-

196 vlk fu;e n’kZfoyk vkgs-  oLrwr% ;k lacaa/kkr egkjk”Vª dks”kkxkj fu;e dz-46 P;k ikoR;kaP;k tru 

dkyko/kh gk 10 o”kkZpk vkgs vkf.k dks”kkxkj @ midks”kkxkjkrhy ,dw.k dkxni=s l{ke izkf/kdk&;kaP;k 

eatwjhf’kok; u”V djrk ;sr ukgh o rlsp midks”kkxkj vf/kdkjh] ;kauh tks fu;e n’kZfoyk vkgs rks egkjk”Vª 

dks”kkxkj fu;e dz-46 ‘kh lacaf/kr ukgh] gs fopkjkr ?ksrk egkjk”Vª dks”kkxkj fu;e 46 P;k ikoR;k u”V djrkauk 

fof’k”V gsrqus gh dk;Zokgh Jh- dqyd.khZ  ;kapsdMwu dj.;kr vkyh gs Li”V vkgs- midks”kkxkjkps dkedkt djrkauk 

dks.kR;k ckchapk tru dkyko/kh fdrh vkgs ;kph ekfgrh ?ksowup dke dj.ks visf{kr vkgs vkf.k dks.krsgh jsdkWMZ gs 

l{ke izkf/kdk&;kaP;k eatwjhf’kok; u”V dsys tkr ukgh gh ckc fopkjkr ?ksrk Jh-dqyd.khZ ;kauh egkjk”Vª dks”kkxkj 

fu;e 46 ckcr u”Vhdj.kkpk fnysYkk vgoky gk vR;ar la’k;kLin vlwu u”Vhdj.kkph tckcnkjh f’kik;kaoj 

Vkdwu o pwdhpk fu;e n’kZowu tckcnkjhrwu ewDr gks.;kpk R;kauh iz;Ru dsyk vkgs] vls Li”V fnlrs-  Jh-

dqyd.khZ ;kaph ;k laca/krkhy d`rh gh vR;ar xaHkhj Lo#ikph vlwu dsoG iwjkok u”V dj.;kP;k n`”Vhdksukrwu 

R;kauh ikoR;k u”V dsY;k vkgsr vls Li”V gksrs-  Jh-dqyd.khZ ;kauh lacaf/kr inkph drZO;s o tckcnk&;k fopkjkr 

u ?ksrk dkedkt dsys vkgs vls fnlwu ;srs-  Jh-dqyd.khZ ;kauh u”Vhdj.kklaca/krk fnysyk vgoky gk la’k;kLin 

vlwu R;kauh ;k izdj.kh egkjk”Vª ukxjh lsok ¼orZ.kwd½ fu;e 3 pk Hkax dsyk vkgs o drZO;kr dlwj dsyk vkgs-** 

12.   Perusal of the said charges shows that it was alleged that 

the applicant has misappropriated the Government amount and for 

that purpose he has also fabricated the record or manipulated the 

record by scoring the entries etc.   

13.   In the criminal trial the charges faced by the applicant 

seems to be similar in nature and this can be seem from the points 
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framed by the learned C.J.M. in his Judgment.  The same points are 

as under :- 

“1) Does prosecution prove that from 9/4/1986 to 

30/10/1987 the accused was entrusted with the cash of 

Rs.30,000/- in the capacity of Sub Treasury Officer at 

Vadgaon Maval and he committed criminal breach of trust 

of that amount by converting the same for his own use and 

thereby committed an offence under section 409 of I.P.C. ? 

2) Does prosecution also prove that during the same date, 

time and place accused has forged the pay bill by 

mentioning figure 1 in front of earlier figure of withdrawal 

from G.P. Fund and thereby committed and offence 

punishable under section 467 of I.P.C.” 

  Admittedly both these points have been answered in 

negative by the learned C.J.M. 

14.  We have perused the charges framed in the D.E. as well 

as those framed by the ld. CJM in criminal trial.  We are satisfied that 

in the criminal case the allegations against the applicant was that the 

applicant  was entrusted with the cash of Rs.30,000/- in the capacity 

of Sub Treasury Officer and has committed breach of trust of the said 

amount and as such has committed offences under section 409 of the 

IPC.   It was also alleged that the applicant has forged pay bill by 

mentioning figure “1” in front of earlier figure of withdrawal of GPF and 
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whereby committed an offence under Section 467 of the IPC.   The 

period of alleged misappropriation and forgery was in between 

2/4/1986 to 30/10/1987.  It might be because misappropriation of one 

year is to be considered for criminal prosecution at a time.  Almost 

similar charges are framed in the D.E. also.    

15.  The competent court, i.e., CJM, Pune came to the 

conclusion that the prosecution has failed to prove that the offence is 

committed as alleged. This fact should have been taken into 

consideration by the competent authority dealing with the D.E. against 

the applicant.  However, the respondent authorities, including the 

Governor as Appellate Authority had not considered these aspects. 

The action on the part of department therefore seems to be arbitrary 

and the Disciplinary Authority as well as Appellate Authority have not 

applied mind while considering the fact that the applicant was 

acquitted by competent court in a trial on similar charges.  

16.  The learned P.O. has invited our attention to the Judgment 

delivered by the Hon’ble Apex Court in the case of State of 

Karnataka & Ano. Vs. T. Venkataramanappa  reported in 1996 

SCC (L&S), 1462.  It is a case regarding difference of standard of 

proof in proceedings i.e. D.E. and criminal trial.   It has also been held 

that acquittal in prosecution for bigamy, held not a bar to D.E. for 
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contracting the second marriage without permission of the 

Government.  It is true that the department is at liberty to initiate D.E. 

simultaneously during the pendency of the criminal trial.  However 

when the charges in the D.E. as well as those being faced by the 

delinquent in criminal trial are similar, the findings given by the 

competent criminal court are definitely binding on the department.  

Once the competent criminal court held that the applicant has not 

committed forgery or misappropriation of Government amount, the 

department cannot say that the applicant has committed such 

misappropriation or forgery.  There is an inordinate delay in initiation 

of D.E.  The memorandum has been issued on 19/1/2002 for the 

alleged misconduct which relates to the period between 18/7/1984 to 

2/9/1988 and thereafter the inquiry was concluded vide order dated 

2/3/2012 and finally vide order dated 28/8/2015.   One can just 

imagine as to under what tremendous agony the applicant might be 

during such a prolonged period of almost 24 years.  There is nothing 

on the record to show that the applicant was responsible for such 

delay and therefore the fact remains that the department itself was 

responsible for the delay for which the applicant cannot be punished.  

In our opinion these aspects have not been considered either by the 

Competent Authority, i.e., respondent no.1 or by the Appellate 

Authority, i.e., the Hon’ble Governor.   Considering all these aspects 
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we are satisfied that the order of punishment passed by the 

respondent no.1 in D.E. on 2/3/2012 so also the order passed by the 

Appellate Authority on 28/8/2015 are illegal.  Hence, we pass the 

following order :- 

     ORDER  

  The O.A. is allowed in terms of prayer clause no. 11 (I) & 

(V).  The impugned order dated 2/3/2012 passed by the respondent 

no.1 and dated 28/8/2015 passed by the Appellate Authority stand 

quashed and set aside.  It seems that since the applicant was aged 

about 57 years on the date of filing of the O.A. and we are in the year 

2017, the applicant must have attained the age of superannuation 

during the pendency of this O.A.  In such circumstances, the 

respondents cannot be directed to reinstate the applicant.   It is 

however made clear that the applicant shall be treated to have retired 

on attaining the age of superannuation as if he was in service till the 

date of his retirement on superannuation.  The respondents shall pay, 

pay and allowance and as may be admissible to the applicant from the 

date of compulsory retirement till the date of his superannuation to the 

applicant.  It is needless to mention that the applicant will be entitled to 

pension and all retiral benefits as may be admissible as per rules and 
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same shall be paid to the applicant within six months from the date of 

this order.  No order as to costs.   

        

(J.D Kulkarni)      (Rajiv Agarwal) 
    Vice-Chairman (J)                 Vice-Chairman (A). 
 
 
dnk.         

 
     


